Millions misspent by state
insurance agency, and nobody
cares, OC attorney says
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You know that saying about a tree falling in the woods with no one around to
hear it? Dan Jacobson feels a bit like that tree.
"I am screaming at the top of my lungs," said the Orange County attorney.
"We've accomplished a great deal for the future, but I'm still screaming about the
past -- a past I think includes the theft of tens of millions of dollars from
Californians."
We first wrote about Jacobson in February of last year, after he sounded the
alarm about a little-known, quasi-governmental agency called the California
Insurance Guarantee Association. CIGA, as it's known, is the state safety net
for commercial insurance companies, funded through a surcharge on insurance
premiums. If your insurance provider goes broke, CIGA picks up your claim.
Anyway, back in late 2007, Jacobson, who sits on the CIGA board, began
warning state elected officials that something was seriously wrong with the
agency. It was running a deficit of $1.6 billion and an internal audit concluded
that of $66 million spent on bill review fees, CIGA had overspent $55 million.
Jacobson also complained that CIGA operated under a veritable cloak of secrecy
where nobody could find out what was going on.
Jacobson's warnings seemed to be confirmed when, for that initial story, this
reporter tried to attend a CIGA board meeting in San Francisco and was promptly
thrown out just moments after arriving.
When that was reported last February, it sparked a hearing by the State
Senate and legislation to make CIGA meetings open to the public, which
eventually became law. Also, Jacobson said he's helped establish bidding
procedures and internal controls that he thinks ensure CIGA will run well.

"We're doing fine for the future," he said.
But from the very beginning, Jacobson has been pushing for a serious
investigation into CIGA's past and no one has followed through.
After the Senate hearing, state lawmakers and Insurance Commissioner Steve
Poizner promised to look into CIGA. Lawmakers, however, never followed
through on their review.
Meanwhile, Poizner, who is now a candidate for governor, has done a review but
the report still hasn't been released publicly, even though his office has told
Jacobson and us at the various times that it would be released in late March,
early April, late April, early May and now early June.
As a board member, Jacobson said he had an opportunity to read a draft of the
Insurance Commissioner's report back in February and was disappointed to find
that "it didn't look at past wrongs."
"The Department of Insurance has told me it's not going to act on those past
issues," Jacobson said, meaning Poizner's office won't investigate the actions
that sent CIGA deeper into the red.
Poizner spokesman Darrel Ng said the report will address Jacobson's concerns
and makes recommendations for the future.
Jacobson, however, said he's still looking for answers about the contract that led
CIGA to overpay bill review fees. (The initial analysis said CIGA overpaid $55
million of $66 million spent, but a subsequent analysis found the agency
actually overspent $128 million of $153 million.)
Under the contract, CIGA pays an independent company to review medical
claims (bills) that have been filed with CIGA to ensure that the bills are legit.
CIGA might be billed for a broken arm, but upon investigation, the company may
discover the patient only broke his pinkie. That kind of review can save CIGA
money.


Typically, companies that do this sort of work are paid a simple flat fee for each bill they
review.



But this contract is different. It pays the bill review company a percentage of the savings it
uncovers. In other words, if the difference between a broken arm and broken pinkie
is $12,000, the private company gets a cut of CIGA's savings. That costs a lot more than a
flat fee.

Such a payment plan, as you might imagine, is rather controversial, but at the
Senate hearing CIGA officials said the Department of Insurance forced the
agency to sign the contract. In fact, the contract states that the Insurance
Commissioner in 2000 "specifically" deemed the bill review fees "reasonable and
appropriate."
The Department of Insurance, however, legally can't force CIGA to do anything -they're separate entities. There's also no evidence that the Insurance
Commissioner back then,J. Clark Kelso, ever made such a ruling.
So Jacobson wants an investigation into why CIGA agreed to a contract with a
screwy payment plan -- and why that contract says the Insurance Commissioner
signed off on it when apparently he didn't.
"I am a contracts lawyer and a contracts professor and there's no legal reason for
that line (about the commissioner deeming the fees reasonable) to be there,"
Jacobson said. "So why would a clause be in a legal document if there's no legal
reason to be there?"
Because it provides cover? Jacobson thinks that line was put into the contract
either to persuade CIGA to sign it or because someone involved knew the fees
weren't reasonable and needed protection in case questions ever arose. It's sure
hard to challenge the reasonableness of a contract when the very document says
an elected official has specifically ruled it is reasonable.
"(That) suggests to me a crime took place," Jacobson said. "It suggest to me
there was fraud. It suggests to me the fees were not reasonable, (that) they were
dressed up to look reasonable with a lie," which would mean insured Californians
were held up for tens of millions of dollars.
"The police have to investigate when the people of California are held up,"
Jacobson said.

CIGA Executive Director Wayne Wilson said it was premature to call for another
investigation before the Insurance Commissioner's report has been released
publicly. He said CIGA isn't perfect, but the agency's been examined thoroughly
over the last couple of years and it's learned from each review.
Wilson said he's frustrated by Jacobson's repeated calls for investigation and
doesn't understand why Jacobson continues to pursue the matter.
"I think this organization has been poked and prodded from several different
directions," Wilson said. "It's not like nobody's done anything and nobody's
looked at this stuff."
Jacobson, on the other hand, feels it's his moral responsibility to continue
sounding the alarm on CIGA, especially since the deficit has grown to $1.9
billion. Even though Jacobson's term on the CIGA board ends June 30, he says
he's trying to get Attorney General Jerry Brown to investigate CIGA now that it
appears Poizner's office won't be doing anything.
Like Poizner, Brown also is planning a run for governor next year and it wouldn't
be surprising if the Republican Poizner faced the Democratic Brown in the
general election.
Might Brown take this as an opportunity to act where Poizner didn't? Stay tuned - the CIGA saga might not be over just yet.

